State of Wisconsin

Department of Agriculture, Trade, and Consumer Protection

NOTICE OF HEARING

Rule Related to Animal Health and Disease Control

(Cindy, WAA Sec - Other non aquaculture rules are included in this rule, I have omitted these).

The state of Wisconsin Department of Agriculture, Trade and Consumer Protection (DATCP) announces that it will hold public hearings on a proposed amendment to chapter ATCP 10, 12, and 17, Wis. Adm. Code, relating to animal health and disease control.  

DATCP will hold three public hearings at the times and places shown below.  DATCP invites the public to attend the hearings and comment on the proposed rule.  Following the public hearings, the hearing record will remain open until Thursday, January 25 for additional written comments.  Comments may be sent to the Division of Animal Health at the address below, by email to Melissa.mace@wi.gov or online at https://apps4.dhfs.state.wi.us/admrules/public/Home
You may obtain a free copy of this rule by contacting the Wisconsin Department of Agriculture, Trade and Consumer Protection, Division of Animal Health, 2811 Agriculture Drive, P.O. Box 8911, Madison, WI 53708.  You can also obtain a copy by calling (608) 224-4883 or emailing Melissa.mace@wi.gov.  Copies will also be available at the hearings.  To view the proposed rule online, go to:

https://apps4.dhfs.state.wi.us/admrules/public/Home

To provide comments or concerns relating to small business, please contact DATCP’s small business regulatory coordinator Keeley Moll at the address above, by emailing to Keeley.Moll@datcp.state.wi.us or by telephone at (608) 224-5039.

Hearing impaired persons may request an interpreter for these hearings.  Please make reservations for a hearing interpreter by December 19, 2007, by writing to Melissa Mace, Division of Animal Health, P.O. Box 8911, Madison, WI 53708-8911, telephone (608) 224-4883.  Alternatively, you may contact the DATCP TDD at (608) 224-5058.  Handicap access is available at the hearings.

Hearing Dates and Locations:

Monday, January 7, 2008

6:00 p.m. to 7:00 p.m.

Fox Valley Technical College

1825 N. Bluemound Drive, Room A160

Appleton, WI 54912

Tuesday, January 8, 2008

6:00 p.m. to 7:00 p.m.

Department of Agriculture, Trade and Consumer Protection

2811 Agriculture Drive, First Floor – Room 106 (Boardroom)

Madison, Wisconsin  53718

Thursday January 10, 2008

6:00 p.m. to 7:00 p.m.

Department of Natural Resources West Central Region Headquarters

1300 W. Clairemont Avenue – Room 158

Eau Claire, WI 54701

Analysis Prepared by the Department of Agriculture,

Trade and Consumer Protection

This rule modifies Wisconsin animal health and disease control rules.  Among other things, this rule:

· Establishes new rules related to viral hemorrhagic septicemia (VHS) in fish, and simplifies registration of fish farms.  DATCP has adopted temporary emergency VHS rules, which this rule would make “permanent.”

· Clarifies current disease indemnity appraisal procedures.
Statutory Authority

Statutory Authority: ss. 93.07(1) and (10), 95.18, 95.19(3), 95.197(2), 95.20, 95.22(2),  95.32(5), 95.38(3), 95.45(4)(c) and (5), 95.51(7), 95.55(6), 95.57(1), 95.60(3), (4)(c) and (4s), 95.65(2), 95.68(8), 95.69(8) and 95.71(8), Stats.

Statute Interpreted:  s. 93.07(10), 95.18, 95.19, 95.197, 95.20, 95.22, 95.23, 95.32, 95.36, 95.38, 95.45, 95.51, 95.55, 95.57, 95.60, 95.65, 95.68, 95.69 and 95.71, Stats.

DATCP has broad general authority to adopt rules interpreting statutes under its jurisdiction (see s.93.07(1), Stats.).  DATCP is specifically authorized to adopt rules to protect the health of animals in this state, and to prevent, control and eradicate communicable diseases among animals.  

Rule Contents

The Wisconsin department of agriculture, trade and consumer protection (DATCP) administers Wisconsin’s animal health and disease control program.  This rule modifies current DATCP rules under chs. ATCP 10 (animal diseases and movement), ATCP 12 (animal markets, dealers and truckers) and ATCP 17 (livestock premises registration).

Fish

Fish Farm Registration

This rule allows a fish farm operator to register 2 or more fish farms under a single annual registration certificate (under current rules, a separate registration certificate is required for each fish farm).  A single registration certificate may cover both type 1 and type 2 fish farms.  The registration certificate must identify each fish farm location, and must indicate whether that location is registered as a type 1 or type 2 fish farm.  As under current rules, the operator must pay annual fees based on the number and types of fish farms registered (this rule does not change current fees).

This rule clarifies that fish may be moved between type 2 fish farms registered to the same operator, or from a type 2 to a type 1 fish farm registered by the same operator, without a fish health certificate.  Under this rule, as under current rules, the fish farm operator must keep complete records of the fish movement.  

VHS Test Reports

Under this rule, a veterinarian who tests fish in this state for viral hemorrhagic septicemia (VHS) must report the test result to DATCP, regardless of whether the test result is positive or negative.
VHS Testing Requirements
Current DATCP rules require health certificates for all of the following:

· Fish and fish eggs (including bait) imported into the state.

· Fish and fish eggs stocked into Wisconsin public waters.

· Fish and fish eggs moved between Wisconsin fish farms.  

Under current rules, import health certificates must include VHS testing if the import shipment includes salmonids (salmon, trout, etc.) or originates from a state or province where VHS is known to occur.  VHS testing is not currently required for any of the following:

· Fish or fish eggs stocked into Wisconsin public waters from Wisconsin sources.
· Bait fish or fish eggs originating from Wisconsin sources.
· Fish or fish eggs moved between Wisconsin fish farms.
· Non-salmonids imported from states (such as Minnesota) where VHS has not yet been found.
This rule expands current VHS testing requirements.  Under this rule, a fish health certificate and VHS testing are required for all of the following fish and fish eggs if they are of a known VHS-susceptible species identified by the United States department of agriculture (USDA) and were either (1) collected from a wild source in any state within the preceding 12 months, or (2) kept on a fish farm that received fish or fish eggs of any species collected from a wild source in any state within the preceding 12 months:

· Fish or fish eggs stocked into Wisconsin public waters.  

· Fish or fish eggs moved between Wisconsin fish farms.  

· Fish or fish eggs distributed by a bait dealer for use as bait.  The bait fish testing requirement will initially apply to emerald shiners (a known VHS-susceptible species), but will not initially apply to other major bait species such as fathead minnows, white suckers and golden shiners (which are not yet known to be VHS-susceptible).  However, it could eventually apply to other species if USDA finds that those species are also VHS-susceptible.  A retail bait dealer is not required to conduct duplicate tests on fish previously tested by a wholesale bait dealer.

This rule also prohibits any person from selling bait fish of any kind if the seller has reason to know that the bait is affected with VHS or another reportable disease.

Operators Moving Fish Between Their Own Fish Farms
This rule clarifies that VHS and other routine disease testing requirements do not apply when operators (including DNR) are moving fish or fish eggs between their own registered fish farms.  However, current DATCP rules continue to prohibit such movement if the operator knows or has reason to know that the fish or fish eggs are affected with a reportable disease such as VHS.  DATCP may also issue quarantine and other disease control orders to individual fish farm operators, as necessary.

Registrant Responsibility

This rule clarifies that a person who registers a fish farm is responsible for ensuring that fish farm operations comply with DATCP rules.  However, this rule does not relieve other persons of liability for rule violations that they commit.

Fiscal Impact

This rule will not have a significant state or local fiscal impact, except that the fish health provisions of this rule will have the following impact on DNR and DATCP (a complete fiscal estimate is attached):

Impact on DNR
This rule will have a fiscal impact on DNR fish hatchery and stocking operations.  Under this rule, all VHS-susceptible fish and fish eggs (including VHS-susceptible bait species) must be tested for VHS before being stocked to Wisconsin public waters if they were either (1) collected from a wild source within the preceding 12 months or (2) kept on a fish farm that received fish or fish eggs of any species collected from a wild source within the preceding 12 months.    

DNR annually registers approximately 100 fish farms with DATCP.  Thirteen of those fish farms are state-owned fish hatcheries.  The remainder are registered by DNR but owned by private DNR “cooperators” (as registrant, DNR assumes legal responsibility for compliance with fish health rules).  DATCP estimates that DNR will need to conduct VHS tests on a combined total of approximately 120 lots of fish per year (including fish at state hatcheries and “cooperator” fish farms registered by DNR).  

Assuming an average test cost of $500 per lot, the total cost to DNR would be approximately $60,000 per year.  However, DNR has already implemented a number of internal controls and VHS testing protocols, so the added cost of this rule will be less than $60,000.  DNR costs may increase if USDA finds that additional fish species are susceptible to VHS (the amount of the increase will depend on which fish species are found to be susceptible). 

Impact on DATCP 
DATCP will incur added costs to administer and enforce the fish health testing requirements under this rule.  DATCP will need at least 2.0 FTE staff to review and process a large volume of fish health certificates in a timely manner; to train fish health inspectors to collect samples for VHS testing; to provide compliance information and respond to industry inquiries; to conduct inspections and monitor compliance; to conduct investigations of possible law violations; and to initiate enforcement actions if necessary.  

The 2.0 FTE staff will have a combined total cost of at least $120,000 per year, including salary, fringe benefits and support costs.  DATCP will attempt to absorb these costs in the short term by shifting staff from other important disease control responsibilities, but DATCP will not be able to do so indefinitely without putting other livestock sectors at unacceptable risk.  DATCP will seek federal grant funds to cover some of the costs, but federal funding is not guaranteed.  

Business Impact

Aquaculture Industry

This rule creates new regulations to control viral hemorrhagic septicemia (VHS) in fish, and simplifies registration of fish farms.   This rule will affect fish farm operators and bait dealers.  This rule will also affect the Wisconsin Department of Natural Resources (DNR).  The effect on DNR is described in the fiscal estimate for this rule.

This rule will benefit the aquaculture industry by helping to control the spread of VHS, a very serious disease of fish.  This rule will also benefit fish farm operators, by simplifying current fish farm registration requirements (operators will be able to register multiple fish farms on a single registration form).  However, this rule may add costs or limit operations for some fish farmers and bait dealers, as described below.

Fish Farm Operators

DATCP estimates that this rule will affect 30-40 private fish farms, not counting DNR “cooperator” fish farms registered by DNR.  Many of the affected fish farms are “small businesses,” and many of them will be substantially affected by this rule.  VHS testing requirements may force some fish farm operators to curtail all or part of their operations.  However, some fish farms already conduct VHS tests in order to meet federal requirements for interstate movement of fish.

Fish farm operators may incur added testing requirements under this rule if they keep VHS-susceptible fish or fish eggs that were either (1) collected from any wild source within the preceding 12 months, or (2) kept on a fish farm that received fish or fish eggs (of any species) collected from any wild source within the preceding 12 months.  Operators must test those VHS-susceptible fish or fish eggs before they distribute them for bait, for stocking to Wisconsin public waters, or for delivery to other fish farms (other than those registered by the same operator).  

A veterinarian or other qualified fish health inspector must certify that the fish or fish eggs are VHS-free, based on tests using approved methods.  VHS tests must be conducted on a statistically representative sample of fish drawn from the tested species or farm.  The average cost to test and certify a single lot of fish is approximately $500 (actual costs vary depending on test method, number of fish in the lot, number of fish species in the lot, etc.).  A single fish farm might need to test from 1-30 lots per year, depending on the source and species of the fish, the number of separate fish lots kept on the fish farm, and purposes for which the fish are kept and distributed.

DATCP estimates that approximately 30-40 private fish farm operators will need to conduct VHS tests, and that they will conduct those tests on a combined total of approximately 40 lots of fish per year.  Assuming an average cost of $500 per test per lot, the combined total cost to all affected private fish farm operators will be approximately $20,000 per year.  

However, some of those affected fish farmers are already performing VHS tests in order to meet federal requirements for shipping fish in interstate commerce, so the net impact of this rule may be less than $20,000.  Fish farm costs may increase if USDA finds that additional fish species are susceptible to VHS (the amount of the increase will depend on which fish species are found to be susceptible). 

Bait Dealers

Wisconsin bait dealers are currently licensed by DNR.  This rule will affect licensed bait dealers in 2 ways:

· If bait dealers buy VHS-susceptible bait species that originate from wild sources, their purchase costs may reflect the seller’s added cost of VHS testing under this rule.  
· If bait dealers collect VHS-susceptible bait species from wild sources, they will need to conduct VHS tests before reselling or distributing the bait.  They will also need to withhold the bait from distribution for at least 4 weeks pending the completion of VHS tests.  That will add costs, and may not be practically feasible for affected bait dealers.  

This rule applies only to bait species that are known to be susceptible to VHS.  Of the major bait species in Wisconsin (fathead minnow, white sucker, golden shiner and emerald shiner), only one species (emerald shiner) is currently known to be susceptible to VHS.  Emerald shiners are obtained exclusively by wild harvesting, while other major bait species can be hatched and raised on farms.  At this time, DATCP estimates that emerald shiners represent less than 10% of the overall bait market in Wisconsin (the market for wild-harvested emerald shiners has already diminished as a result of federal VHS testing requirements for emerald shiners moved in interstate commerce).

DATCP estimates that approximately 25 Wisconsin bait dealers are currently harvesting emerald shiners from the wild.  DATCP estimates that each of those bait dealers would need to test an average of 6 lots of wild-harvested emerald shiners each year, before distributing the emerald shiners for sale.  Assuming an average cost of $500 per test lot, the average annual cost for an individual bait dealer would be about $3,000 per year, and the combined total cost to all 25 of those bait dealers would be about $75,000 per year.  That figure does not include added costs to hold the emerald shiners for 4 weeks while testing is completed.  It is extremely difficult to hold emerald shiners for extended periods, so it may not even be possible for most bait dealers to hold them for the required 4 weeks. 

The difficulty of holding emerald shiners for 4 weeks, combined with the added cost of testing emerald shiners, may drive many bait dealers out of the business of harvesting wild emerald shiners for sale as bait.  However, those bait dealers may still be able to harvest and sell other types of bait that are not affected by this rule.  

Bait dealers that are not currently harvesting emerald shiners will not be substantially affected by this rule unless USDA finds that additional bait species are susceptible to VHS.  If USDA finds that other major bait species are susceptible to VHS, this rule could have a more dramatic impact on bait dealers.  The impact will depend on the species that are affected.  

Accommodation for Small Business
Overall, this rule improves disease control and prevention for the benefit of the entire livestock and aquaculture industry.  In many cases, this rule will actually improve flexibility and reduce costs for individual businesses, including small businesses.  Overall, this rule has few adverse impacts on small business.

This rule may have some adverse effects on some small businesses (especially bait dealers that harvest emerald shiners from wild sources for sale as bait).  If USDA finds that additional fish or bait fish species are susceptible to VHS, this rule may have a more dramatic impact on fish farm operators or bait dealers, or both.  Many of the affected entities will be small businesses.  

This rule is needed to protect the health of Wisconsin livestock industries, including the aquaculture and farm-raised deer industries.  It is also needed to protect the health of wild animals, including fish.  Effective disease control is important for all the people of the state, and for the affected livestock industries.  

Although this rule may have some adverse effects on some small livestock businesses, those effects are generally minimal and are outweighed by the need to prevent and control the spread of serious diseases that could destroy entire industries.  DATCP has not exempted small businesses, because the risk of disease spread is unrelated to business size.

Overall, this rule will benefit Wisconsin livestock industries by improving control of serious diseases.  This rule will also increase flexibility and reduce costs for many individual businesses.  This rule may have some adverse effects on some individual businesses, those effects are generally limited and are outweighed by the need to prevent and control the spread of serious diseases that could destroy entire industries.
Federal and Surrounding State Programs

Federal Programs

DATCP administers animal disease control programs in cooperation with USDA.  USDA has well-established control programs for historically important diseases such as tuberculosis and brucellosis.  Federal rules for these programs spell out standards for disease testing, disease control, international and interstate movement of animals, certifying the disease status of states, and certifying the disease status of individual herds.  

USDA operates national veterinary diagnostic laboratories, and coordinates multi-state responses to major disease epidemics.   USDA exercises disease control authority, including quarantine and condemnation authority, and provides funding for indemnity payments to certain owners of condemned animals.  USDA operates state and regional offices, and coordinates field operations with states. 

USDA has less well-developed programs for new or localized diseases, or emerging animal-based industries.  States often take a lead role in developing programs to address new animal health issues and disease threats (farm-raised deer and fish diseases, for example), particularly if those issues or threats have a more local or regional focus.  Wisconsin’s program related to fish and farm-raised deer are perhaps the leading programs in the nation, and have provided models for proposed federal programs.  

USDA may provide grant funding, regulatory incentives, or other assistance in support of state programs and regulation.  For example, USDA provides funding for voluntary Johne’s disease testing and herd management, based on federal program standards.  

States have independent authority to regulate animal health and movement, including imports from other states.  However, states strive for reasonable consistency, based on standards spelled out in federal regulations.  Where well-established federal standards and procedures exist, state disease control programs typically incorporate those federal standards.  However, states may independently address new and emerging disease issues, especially if those issues have a state or regional focus and are not a priority for USDA.  

Surrounding State Programs

General 

Surrounding state animal health programs are broadly comparable to those in Wisconsin, but vary in a variety of ways.  Differences in disease regulations and control programs may reflect differences in animal populations, animal-based industries, and disease threats in the different states.  Programs for historically important diseases, such as tuberculosis and brucellosis, tend to be fairly similar between states and are based on well-established federal standards.  Programs for newer forms of agriculture, such as farm-raised deer and aquaculture, tend to be more variable.

Aquaculture

All of the surrounding states regulate aquaculture, to some degree:

· Minnesota requires fish import permits, and licenses fish farms and fish dealers.  Health certification is required for fish imports, but not for fish farms.  Bait imports are prohibited.

· Iowa requires fish import permits, and licenses fish farms.  Health certification is required for fish imports, but not for fish farms.

· Illinois licenses fish farms and fish dealers.  An import permit and health certification is required for certain fish imports (salmonids).  There is limited regulation of fish transport vehicles.

· Michigan licenses fish farms.  Health certification is required for fish imports.

Dated this __________ day of November, 2007
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